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This is a bill for partition of land
and for as account. Both parties,
agree thai partition est be made,
sad the main question before us is
whether an account of issues
sad proSss shaH be ordered. The
bill is defended, by leave of the
Goon, by George W. Madarlane. a
sbsrehoiaer in sad owning' one-ha- li

o sise stoci of the defendant corpor-aao- o.

the other haK of the siock
being held by Ckcs SpKckek. as
traste fee the plaintiff corporatk.
LeaTe was given to Mr. ilacf arfene
so defend the snit s a shareholder,
beeaa-- e it was impossible to proesre
eornocste aetioE. is die defeedani's
eorMX&tioQ, the stock being neld ioi

zeqairissr the assent otthree-foarjc- s

of the stoci for corporate action.
there being no directors.

We find the substantial facts of the
se to be as foHowsr The plaintiff

corporation owes in fee simple one
aadivided half of the land in quee-tkKVwsi-

coosists of a portion of the
Abapesis of TVaifcapa and. of Pule-hena- i,

known together as the w"Wa-kap- c

Commons." situated on the
island of HauL The area of the en-

tire tract is about 15JJGQ acres. It
consists mainly of the land on the
isthmes between East and "West Maui
and has a chain of sand hills ramuns
threcsh and dividing it. The i&ad
was formerly owned" by one Henry
GoraweiL who conveyed oee nfidi-n&- d

half thereof to Clans SDcecfcek
ontbe2l)th June. 1STS. and Claos
Sprecfeefe cOEveyed the saiae interest
to the pfcwwrin ccrporatioc on the
fftfe Febrasry, ISfio.

fieisy Cornwell conTeyed fifteeQ-sixteeat-

of one-ha- lf of this land
to George W. Mscfsrlane and Wn.
H. Ownwell oc the 1st March, 1S77,

and os the ihh June, 1S79, he con-Tev- ed

to the same parties the rem? ?p-i-ng

Oa the 4th December. 1SS3, G.
and Wis. H. Comwell

conveyed their cae Endivided half of
t-- fcad,thus acQuired, to the de--f
eodant comoration. which had been

Escorporated oc the 13:h July of the
same year. Until the year 1SS9 the
shares of the defendant corporation
were owned oce half br Wm- - H.
Cornwefl and the other half by Geo.
W. HaefsrJane,. except eighteen
shares hetd by B. B. Hind, and which
became the property of Mr. Macfar-ten- e

in vrTrfr 1SS9, who has since
held them. Claos Spreckeb bought
in jurhj 1SS9, the shares of Wm
H. OomweM and holds them for the
piaiatiS"conxatioti: and at the date
of the bill the stock of the defendant
corporation was owned as above
stated, one half by Mr. Mae arlaEe

by tae ptsintm eorpor--

.The proceoy in qaestKW. held as
tenants is eommoa by the plaintiff
y3 defendant corporations in moie-tf-e.

contains. assisted, about laJCGO

seres of i&Bd.&odit lies between the
lead and ssgsr wodbs of these res-pee&- e

eorporstHJBS. there being
sfeoat SjKSO acres cspeWe of growing
sygar eace. if irrigated. 00 the side

the intersecting sand bills
next to atad adwiaiBC toe prop
erty sad works of tfce plaintiff
corporstioc. sad ateos aeres at
gfr-iiar- - character oa the side of the
gf idHs adixsisg the Wsitspe
pl&ate&oo (defesdast eorporstioQ).
5To part ox tMs fead has water apoo
g or water rights with wfekfa sugar
ease coold fee euhivated. Astohe
refetive quality xsd valoe of the
land ob each side of the sand hills
Hie tesdraocy is conflicting, and it 5

ric4 essential" here to consider which
part is the more valuable. When
Mr. Spreckels purchased from Henry
Cornwefl he made a written agree-
ment by which Mr. Cornwell was
allowed to graze his cattle on the
common property and on the Ahu-pca- a

of Wailutu owned by Mr.
Spreckels. for three and s half years
free of charge; and on the 23th
August. 1BSL, Jdr. Spreckels and Mr.

agreement to
divide ,rd partition the lands owned
by them is ccmraoa on Mani and
more especially the tract of land one
undivided half of which was sold by
Cornwell to Sprec&els (the Waikapu
y- , r. r it rv.n.tJIAJ2ZZSfjE2J. JJOi. Bis JXl. u.. vJiiiwcii

had. fosr years previous to this, sold
bfe interest in this land to Messrs. G.
W. Macfsriaae sad AY, H. Oocnwell.
th? agreement k divide ws without
bindias: effect upon the moiety now
be5d by the defead&nt corporation.
To plaintiff, tie Hawaiian Co&mer- -

a! and Sus-a- r Company, a foreign
cospccatKW, a&d begun operations as
a sugar piantatka in this country
previous to 1SS2 hot the title to ite
property was, including- toe interest
in the Wjukapc Commons, in Clans
Spreckek aatil 1SSS when it was
transferred to the corporation. Mr.
Spreckels had in 1SS2 a controlling
interesi in the corporation, which
continued to the date of this suit.
In April or May. 1SS2. the employees
of the Hawaiian Commercial and
Sacar Company began to fence in
aad cultivate in sugar cane some
land on the Waikapa Commons con-
tiguous to its other cane fields in the
land of WaDuku, and whether the
title to one half of the Wai-ksp- c

Commons was then in
Spreckels or his corporation
is unessential, as it seems to us.
since the corporation has adopted
his sets in this respecV and reaped
the benefit of them and would not be
allowed to plead want of title in it
at the time of the occupation. Year
by year the corporatian took in more
land, plowing it up, fencing and
planting it field by field, until it had
brought under cultivation in sugar
cane, thoosh vaz all at any one time.
some forty-fiv- e hundred or five thons
and acres of the common property.
"Upon this it brought water to irri
gate the cane, bought from the Wai-he- e

Sugar Company and led from
the Waihee river, aid water from its
own ditch leading from the district
of TTumsVn. and transported the
cane when harvested to its own mills
by means of railways. The plaintiff
corporation fenced and maintained
in fence the land which it cultivated.
All that part of the Waikapa Com-
mons on the Waiksoa side of the
sand hills and whatever was not. i , , - t- --

tier ieoce oy.ee pinuii corpora-- ;
uos. bang was used ror ,

grazing bjrthe.defendant corpora ion
for its own and other persons' cattle.
and ttus eocap&ay also enclosed and
cultivated in sugar ease for a short f

tnree parcel oc ana . structurea permanent appro-Waikao- o

side of sand hills a ir.i tha. uhM imH
amounting to 107 acres and also en--
eksed,aQdhas-versiQce,us- ed as a,
grazing peodock soee laO acres of
Lind situated ner MaalaeaBay. The ,

defendant corporstKHi has received
some inconsiderable sums ot money ,

for pasturing amosfe 0 the une-n-
,

CJCtefctl pociioua in. iae iuiuju oaic.
keening an account thereoL

AH this common produces a good
srowthof grass from, winter rains
which dries up in summer, but it is
impossible to produce crops of sugar
cane upon, it without the use of
wafer its irrigatkm. W. H. Corn-we- ll

was manager of the Waikapu
plantation in 1S76. and has continued
to be such manager up to the date of
this suit, covering a period prerrious
to and ever since its incorpora-
tion. In 1SS2. when the plain-
tiff bessn to plow, fence and
cultivate across the line and in the ;

by
plantation,

the
Mr. by

and Mr.

could The
in 0 uiy, icci weni over a pornon or

lana together, out came to no
agreement. Mr. Spreckels not
peesly declining to divide, but dis
ra,isin tfw snhieoi when snnroeched
by Mr. Mscfsrlane, saying
cot an easy matter to divide the
land."

Both to this suit that
they never at anytime denied
title of the other in land. Both
Mr and Macfarlane
testify that they never, at any time,
asked" to be to use any por-- f
tioa the ;

within the fence of the plaintiff err
porauon and ny and
a'so that the defendant corporation's
cccupatioo of such portion of the
land as it did occupy was never ex-

pressly- interfered with or objected
to by Mr. Spreckels or the plaintiff
corporation.

There is no as to fact
that each periy, plaintiff de-

fended, used and occupied,
portions of common estate

fromlSS2 to the date of this suit,
and each has used that
the land contiguous to the

Thus far the facts of j

this ease as above are not
disputed. We come now to the
question of law whether to entitle a
tenant ia eommoa to an
from bis an or
what is equivalent, is
be ss contended plain
tiff or the tenant in pos-- ;
session is liable to be made to

to his even though
bo ooster be shows. But before en

cs
and Company has used its

and labor in cultivating
sugar cane, having water

the upon no; more than i

one-ha- lf of of
mon and
Company has been possession
got what it could out the remain-
ing
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An ouster is the wrongful dispos-
session or exclusion from real prop-
erty of a party who is entitled to the
possession. As between tenant?
common where all are to tho

time n which
the

far

by

land,

: possession, the intent with which
possession is taken is material, for a
stranger having no title may enter
land and exercise acts of ownership
over it and leave little room to doubt
that he thereby intends to oast the
troe owner. int a co-ten- ant ay
enter the whole or any part of the
common estate as he has legal right
to do. and the presumption of law is,
when noihinj; more is done, that he
intends to do nothing the
assertion of his right. There must be
stronger evidence to prove that one
tenant has ousted another, than to
prove that a person no right
to the possession has ousted
owner. The proof of ouster

i tenants in common to be of the
most satisfactory nature. JLne law
mil r?wm tft rossossinn srmrshlo

( until the tenant out of possession has
in some been notined tnat it
has become hostile. Freeman,
Co--T. & Pan, Sec 221. In

it is said that the acts relied
upon to prove ouster between ten-
ants in common must be such as
would constitute ouster between
landlord and tenant. Buckmsster
vs. Xeedham, 22 TL, 623.

In 2ew York it is held that to
establish an possession by
oce tenant in common such as will
effect the ouster of his
notice in fact the claim is
required, or unequivocal acts, open
and public, making the possession so

hostile, exclusive and noto
rious that notice may fairly pre-
sumed. CulTer vs. Bhodes, S7 N. Y.,
34S. Undoubtedly exclusive pos-
session of a part of the common pro-
perty may be taken with the intent

oust his of it.
vs. Webster, 27 CaL, 525. In this

California case there had been a re-

fusal by the tenant in possession
to let the out ,u&u in and occupy
tfce acres cnitiTated bv
tecani j" 0 wHch only
a amall pTof the whoIe gte. Tho

Bennett vs. Clemence,
n 10 ; ,,; fn,Qj
the te'aaaI in possesion h eted

--

toj ie of
ou5ter -- 'Xotbing is better settled
q lhe Tlle that &e mere ocenpa.

o premies 0WEed in common,
b 0Ee o &e tenants in common,
does not enSitle hs co.tenant to call
bim to aonnt, or render him in anv
way liable to an action for the use
and of the estate. Each
owns tne estate pr su a pa-- war. 1.1

a does not see nt to come in
and occupy, the other still has the

to the enjoyment of the estate,
and in such case the sole occupation

one is not an exclusion of the
other. Bach tenant, being seized of
each and exery part and of
the estate, has a right to use and
enjoyment of it, and so as he
does not hold his oat, or
any way deprive him the occupa-
tion of the estate, he only a
legal right, and nothing for

araicst tne otner nim, as
for more than his

share or proportion and it was
to show an actual of

rents over and above his
share thereof-- The English courts
restrict the liability for
accounting to money from
third and a majority the
S'ates of the American Union adopt
tue same rule. We understand that
the opposite view obtains in Georgia,
Virginia, Ohio, Rhode Island and
possibly in and New Jer
sey, where a tenant m possession
held accountable for made by
bis own labor oat ot tne common
estate more than his proportion in
accordance with his title. See Izard
vs. (N. J.) reported in Am.
Dec Early vs. Friend, 1G Grat.

(Va.) reported in 78 Am. Bee 619;
West vs. 4B Ohio, 71: Hayden
vs. Merrill, 44 Vt, 336.

The view of the majority is thus
expressed by in CoT.
Par. Sec 225: "Bat the decided pre-
ponderance of the authorities both in
England and America, affirms the
right of each to enter upon
and hold exclusive possession of
common property, to mace sucn
profit as he can by proper cultivation
or by other usual means of
benefit therefrom, and to retain the
Ttkalt ef nek provided that

such possession, and in
such profits, he hu ntt Uen. guilts

efax muter of Dis co tenant, nor bind ,

ered the latter from entering upon
the premises and enjoying- - them as
be had a right to do. The reasoning

to account for the out
of his skill, labor and business

when he has no right to call
upon ms to contrinute any- -

thing the prodncrion of these
profits, nor to bear his proportion,
when through bad years, failure of
crops, or other unavoidable misTcr
tuna the oxa made of the estate re-

sulted in a loss instead of a profit to

the coeanon property, it was noticed which he bound to account to his
Mr. ComwelC the manager of the Badger vs. Holmes. G

who notified his Gray, 118.

tiea Mr. Macfarlane, of By the common law there was
fact Maefarlsne then applied no remedy one tenant in

"division"' or mon against the other the"
and he entire profits and by the Statute of

Spreckels to meet uponthe An-n- f (land 5 Anne, Chap. 16, Sec
land with a snrveyor and ascertain if 27) an action of account might be
it be divided. parties met maintained by one tenant in common

tie
ex

. . . . cc.- -

it was

parties say
the

this
Cornwell Mr.

allowed
of common estate included

cultivated it,

dispute the
and

has sep-
arate the

portion of
rest of

its property.
outlined

account
co-ten- ouster,

essentia; to
proved is

whether

account

in

beyond

between

Ver-
mont

of

to

was

0f G

?. ni.

of

in
of

exercises
receives

charging

and profits

received
of

Vermont
is

69

Freeman &

in
mak-

ing

towards

is

taking

agreed

tering upon thig discussion it must t upon which tnese decisions, consti-b- e

remembered that this is not the ' the greatbulk of the authori-cas- e

of oce tenant in common eccu-- ties on this subject, rests is: That
pying the whole of the estate, for the as each co tenant has, at all times, the
occupation of the plaintiff though . right to enter upon and enjoy ererj
differing in character from the cccn-- j part of the common thi3 right
pation of the defendant was --of not f cannot be impaired by the fact that
more than one-h- alf of the area of the of the ts absents
common estate. Xor is this a case himself or does not choose to claim
where one tenant has rented out the his to an equal and common en-lan- d

to third tafrinrr all the! joyment; that it would be inequitable
rents to his own use-- But in the ca-- e j to compel a in possession
before the Hawaiian Commercial

Sugar
own capital

brought
upon

the acreage the com
the Waikapu Sugar

In and
of

part.

entitled

having
the

ought

metnod

adverse

adverse

visible,
be

Carpen-
ter

the

evidence

occupation

right
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the
long

bailiff, receiving
neces-
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profits
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536;

21
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acquiring

htnejUA,

having

profits realized
en-

terprise
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another

right
parties

estate,

the on in possession.' Tho follow
ing cases sustain this view

Peek vs. Carpenter, 7 Gray, 2SS.
Crano vs. Waggoner, 27 lud . 52.
Shepherd vs. Bichirds, 2 Grav,

424.
Woolevr e.t si. vs. Knapp, IS

Barb., 265.

Pico vs. Colnmbot. 12 Oal-- . 414.
Cook vs. Web, 21 Minn., 42$.
Kean vs. ConnelIy,25 Minn., 222.
Hanse vs.Hanse, 29 Minn., 252.
Everts vs. Beach, 31 Mich . 135.
Oampau vs. Campao. 44 Mich., 31.
Keynolds vs. Wilraet, 45 Iowa, 693.
Sears vs, Sellew, 2S Iowa, 505.
Blood vs. Blood, 110 Mass., 547.
Osborn vs. Osborn, 62Tex 495.
Creed vs. People, SI III., 565.
The following cases in our own

Court show that an ouster is essen-
tial in the instances given:

Naknatmann vs. Halstead, 4 Haw.,
42.

Kaia vs. Kamaile, 4 Haw., 352.
We hold upon authority that to

charge a tenant in common with
what profits he may make while in
possession of the common estate or
a part thereof an ouster of his co-ten-ant

or what is equivalent must
be shown. Mere occupation is not
sufficient. Occupation is not neces-
sarily exclusion. Upon principle
also we consider this to be tho best
view. If the mere fact of occupation
by a tenant in occupation, who wishes
by his industry to obtain some profit
from land in which he has an inter-
est, would render him liable to a
tenant who does nothing bnt Ho by
and see the land tilled and improved,
it would be a serious discouragement
to agriculture and business enter-
prise, and such lands would be very
apt to lie idle. Xo one could safely
occupy and use such lands. Partition
would have to be resorted to in every
case of such joint ownership.

We come now to the question
whether the facts of this case show
an ouster by the plaintiff of the de-

fendant We have seen that the
actual occupation of the Waikapu
Commons was of separate portions
by each of the tenants in common.
Beth Mr.Macfarlane.the stockholder,
and Mr. W. H. Cornwell, the mana-
ger of the Waikapu Sugar Company.
knew of the occupation by plaintiff
frooi time to time as the land of tho
common estate was occupied by
plaintiff for sugar culture. Both
these gentlemen say that thoy never
at any time nor in any manner con-

sented or agreed that Mr. Spreckels
or the Hawaiian Commercial and
Sugar Company should fence in and
take exclusive possession of any
part of the Waikapu Commons. And
yet, while fully aware of this occu-
pation, neither of them ever objected
to it or protested against this action,
nor denied the plaintiff's title to it,
nor asked to be let into possession
and make use of the part so occupied.
In fact the WaikapuSugar Company,
it was admitted, with its limited wa-

ter supply could not have used tho
land for cane culture. We remark
here that all the facts of the case cer-
tainly for a long period of time, are
consistent with an agreement for
separate occupation, although we do
not consider sach an agreement to
be sufficiently and clearly proved.
The separate occupation was amic
able. The plaintiff corporation kept
its cane fields fenced, and if defend-
ant's cattle broke into them they
were returned to defendant without
charge for damage. A simple arrest-
ing and impounding of these animals
for trespass by the plaintiffs com-

pany would have been sufficient to
show an ouster, and the breaking of
the fences by defendant's company
and letting their animals into the
cane fields of plaintiff would show
that they objected to this use of
the land and claimed it None of
these things were done. All we have
in evidence are the mild efforts of
Mr. Macfarlane to procure a " settle-
ment" of the matter from Mr.
Spreckels. It has been difficult for
us to ascertain what this request for
a meant- - Mr. Mac
farlane explains it by saying tnat he
meant compensation for the use and
occupation of the land by Mr.
Spreckels company. And he dis-

tinctly says that he never really de-

sired a partition of the estate. A
request for a settlement could hardly
be considered z claim for owelty in
the face of the avowal by Macfarlane
that He did not desire partition. Bat,
as we have seen, he would not be
entitled to such compensatiqn under
our view of the law, unless lie Lad
demanded that his company be let
into the use of that part of th estalo
thus occupied and been refused, or
was able to show facts from which an
ouster could be found. He says he
made no such formal request, excus
ing himself for the reason that bis
other business relations would suffer.
He was a debtor to Mr. Spreckels or
bi3 sons in a very large amount,
and a hostile attitude in the
matter of the Waikapa Commons
would have made, in his opinion, a
rupture of those relations; payment
of his debts would be exacted, and
this would entail loss, and perhaps
ruin, to himself and his patrons.
While regretting this unfortunate
position, all ..we can say is that
the Court cannot vary the law to
suit his circumstances, and what-
ever be the reason for making no
explicit demand for possession a re-
fusal to comply being an oaster we
do not find soy sach proved. Mr.
Macfarlane weighed all his basiness
interests, and if some outweighed
those under consideration and pre-
vented his taking the stand which the
lawrequired of bim in order to enable
him to have the redress he now seeks,
it cannot now be helped. Hostile
proceedinga between these corpora-tion- a

did sot begin until Jane, 1891;
Mr, Macfarlane esys that in 1886 or
1887 he had become freed from all bis
pecuniary obligations to Mr. C.
Spreckels or the Spreckels brothers.

Cfi

Certainly thoro was nothing to pre-
vent his making demand for pos-
session of tho land occupied by
plaintiff's corporation during this
interval.

Wo therefore hold tUnt no ouster
has been shown in this c.w ami tho
apponl is dismissed. Tho decroo of
tho Chief Justice, which orders par-
tition of tho estate, but without an
account from eithor party to tho
other, is affirmed.

F. M. Hatch for olaintiu"--, A. S.
Hartwell, C. L. Carter, Thnrstou &
Frear for defendant.

Honolulu, Sept. 19th, 1S93.

In the Supremo Court of tho Ha-waii-

Islands.

Hearing Jujje'ISth, 1S93!

P. G. Cauarixos vs. J01& Kidweix.

BEFORE JCDD. C J, WCKERTOJf J.

AJJD COOrEBj CIRCUIT JUDGE.

(Mr. Justice Frear being disqualified,
having been of counsol, on re-

quest, Circuit Judge Cooper sat
in his stead.)

Vndcr a contract (or sale ot "pineapples in
good condition to weich three pounds
and upwards," defendant (lhe seller).
weighed in tne crown or ton wim we
pilibie nart. The Court charced the
jury diat "'under the contract the de-
fendant was obliged to deliver the
plaintiff pineapples which include the
fruit with the crown, and defendant
had no more right to mutilate the
crown than the fruit itself." Held, no
error, since the defendant ra held to
have admitted by weighing the crown
with the fruit that the crown was a
part of the "pineapple" sold, and it
was left to the jury to find whether the
crown was mutilated by defendant so
that it deteriorated or spoiled the fruit
part.

Evidence commented on, showing that the
jurv had data before them upon which
to "find a verdict for actual damage
suffered by plaintiff and for loss of
probable profits.

In aa action by buver against seller, if the
seller fails to 'deliver the goods, the
buyer may recover the difference be-

tween the contract price and the mar-
ket value at the time and place of
delivery.

OPINION OF THE COURT BT JUDD, C. J.

This is an action for damages for
breach of a contract made by tho
parties on the 10th of April, 1S90,
wherein Kidwell agreed to sell to
Camarinos for the term of thirty
months from the 1st July, 1S90, all
the line quality pineapples, viz.,
Sugar Loaves, Queens and Smooth
Cayennes grown for sale by Kidwell,
the pineapples to weigh three pounds
and upwards and to be delivered at
the store of Camarinos, in Honolulu,
in good condition Camarinos vas
to pay 35 cents for every such pine-
apple delivered in accordance with
the above conditions. At the first
trial in the Supreme Court at the
January term, 1S92, the jury disa-
greed and were discharged. At the
April term, 1892, the case wa3 re-

tired and tha jury (two dissenting)
found a verdict for the plaintiff
Camarinos, 5512.75 special damages
and 750.00 for probable profits.

Two bills of exceptions have been
allowed defendant. The first is to
the ruling of the trial, Justice allow-
ing an instruction to the jury asked
for by the plaintiff. The second is
to the Justice's refusing to grant a
new trial on the ground that the
verdict was contrary to law and the
evidence. There had been, previous
to the contract in question, dealings
between these parties respecting
pineapples of which Mr. Kidwell was
an extensive cultivator and Mr.
Camarinos having a fruit store sel-

ling pineapples in Honolulu and also
shipping them for sale to San Fran
Cisco.

TJp to June, 1S91, that is for a
period of about eleven months,
Kidwell delivered pineapples to
Camarinos in good condition as
to weight and ripeness which he
either sold here or shipped to
California- - The evidence for the
plaintiff ia to the effect that most of
the pineapples delivered bad been
either poisoned by theinsertion of a
corrosive substance or acid wmen
destroyed the growing ability of the
"top" or "crown" or tuft ot leaves on
the summit of the pineapple, or that
a sharp instrument had been thrust
down into the middlo of the crown,
either of which caused the fruit to
decay and spoil. Plaintiff claimed
that the shipments to California
showed a loss from decay of the pine-
apples which damaged him as found
by the jury in tha sum of 512.75.
"The defendant denied using any

corrosive substance or acid on the
fruit, but admitted that ho inserted
a chisel in the crown of the fruit
which removed its centre or growing
point, while still growing, which be
claimed tended to increase the size
of the fruit and did no damage to the
edible part. It wa3 left to the jury to
say whether the seta of the defend-
ant caufed the fruit to decay and
damage the plaintiff. Plaintiff re
fused, June 9th, 1891, to receive any
more pineapples mutilated as al-

leged by the defendant, and no moro
were tendered thereafter by defend-
ant. The plaintiff asked the follow-
ing instruction, which was given:

"The jury is instructed that under
the contract the defendant was ob-

liged to deliver the plaintiff pine-app- le

which include the fruit with
the crown, and defendant had do
more right to mutilate too crown
than tha fruit itself."

It would seem at first reading of
this instruction that the Court nad

taken from the jury tho question
whethor rt "pineapple" at a matter of
fact was composed of the "crown"
and tho odiblo part together. ItUifo
was nil that tho Court aaUl ' it
would bo errotwoup, for tho jury
wero tho judges of tho question as
to what constituted a pinoapplo.
But in tho Court's oliargo it based
this instruction that n pinoapplo in-
cluded tho crowu with tho fruit part,
upon tho admission of tho defendant
that in order to make up tho con
tract weight of three pounds and
over to each pineapple, ho iuolndod
tho top with tho odiblo part, and tho
Court said it was not an open ques-
tion of fact to pass upon, because
Mr.Kidwoll had admitted that tho
crown was a part of whnt ho had
sold and what Mr. Camarinos had
bought. And in regard to tha cutting
of tho tops tho Court loft it to tho
jury to find on tho ovidenco "whether
tho defendant cut tho tops when they
wero half grown, with tho idea of
stopping tho growth of tho top and
forcing tho growth to onlargo and
improvo too iruit, nnn tunt sucn cuts
would heal up (defendant showing
frnit which had been treated in this
way which had 'healed up), and if
they found that it did not injure tho
fruit so that it was in 'good condi-tion- ,'

then defendant had dona no
damage to plaintiff if plaintiff re-
ceived his fruit in good condition
and had tho full advantage of tho
market prico of tho whole thing, tho
top and tho pino itself." And the
jury were also instructed that if on
the preponderance of tho ovidenco
they found that tho fruit delivered by
defendant was deteriorated or spoiled
through the acts of the defendant,
they must find for the plaintiff. In
short, the jury were told that the
crown was a part of the pineapplo
because defendant had so considered
it, and that if defendant mutilated it
so that it deteriorated or spoiled the
fruit they might find for plain-
tiff. And wo cannot see that the
jury were misdirected by tho instruc-
tion given, when the whole charge is
considered.

It is contended on behalf of the
defendant that the evidence does not
sustain the verdict in that the ship-
ments for six months did not show a
total loss especially, because if they
had resulted in total loss the ship-
ments would not have been continued
for this period. All wo say is that
these facts were all left to the jury,
and the explanation of Camarinos
why ho did not object sooner to the
condition of the fruit was left to the
jury.

It i3 claimed also that tho jury
found for the San Francisco price of
the pineapples upon which there had
been a total loss, whereas the law is
and the jury were so instructed, that
the measure of damages was tho dif-
ference between the contract price
and the market price at Honolulu or
San Francisco. In the case of the
pineapples that were actually de-
livered, paid for and shipped by
plaintiff to San Francisco, the dam-
ages were the price for which they
wonld sell in San Francisco, that is
the contract prico which had been
paid and tho profit thereon. In that
part of the case relating to the dam-
age the plaintiff suffered by loaa of
profits to be made upon the pineapples
during the remainder of the thirty
months, that is, from Jane 9th, 1891,
to 31st December, 1892, the rule was
correctly laid down that plaintiff's
loss, if the contract was rescinded by
defendant's wrongful acts, was the
difference between the contract price
(he not having paid it) and tho sell-
ing price in San Francisco. " In an
action by buyer against seller, if the
seller fails to deliver the goods, the
buyer may recover the difference be-
tween the contract prico and the
market value of them at the time and
place of delivery." 5 Am. & Eng.
Encyclo. of Law, p. 30; 2 Ben j. Sales,
Sec. 1335. Only a limited number of

Uhe choice varieties of pineapples
could be sold here; it was contem-
plated that the majority of them wero
to be shipped, and they were picked
by Mr. Kidwell at the proper stage
of maturity with this in view Tho
jury had data before it of the number
of pineapples likely to bo ready for
delivery during that period and the
average price for which they would
sell in San Francisco. This evidence
varied widely on the opposing sides,
but it was before the jury with a
proper instruction, and we cannot
see that the verdict is not sustained
by the evidence. The estimate of
bis anticipated profits, as made by
the plaintiff was far in excess of the
verdict. The jury undoubtedly con-
sidered the perishable nature of the
fruit and its liability to loss and the
uncertainty of its market according
03 it was stocked or not with other
fruit. There was no contract of re-

sale by Camarinoe shown. He says
he consigned the fruit to his brother
in San Francisco, who sent bim Cali-
fornia fruit in exchange, and that
once a year they settled accounts.
The account sales shown by defend-
ant of pineapples shipped by him
during the period in question show-
ing much less profit is not conclusive
for the reason that the ordinary or
Hawaiian pineapples were included
in the consignments with the best
qualities, the subject of this contract
and the prices realized from each are
not separated. The evidence in this
case was voluminous; tho trial occu-
pied three days and it was exhaust-
ively tried, and we find no reversible
errors disclosed.

Exceptions overruled.
P. Neumann and 0. Creigbton for

plaintiff; F. M. Hatch, Thurston &
Frear for defendant.

Honolulu, September 14th, 1893.

The tenth census shows that 00

inhabitants of the United
States are supported by agricul-
ture, 11,520,000 by manufactures,
and 15,620,000 by common.


